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EAST AFRICAN COMMUNITY SECRETARIAT

EAC-EC-EPA MINISTERIAL PREPARATORY MEETING
(Ministers For Trade Session)

3rd JULY 2009 

REPORT OF THE MEETING

Introduction

The meeting was held pursuant to the Sectoral Council on Trade, Industry, Finance and Investment’s (SCTIFI) directive that the Secretariat liaises with the European Commission (EC) in organising a Joint 3rd EAC-EC-EPA Ministerial Level Meeting for purposes of resolving outstanding issues in order to pave way for the signing of the Framework Economic Partnership Agreement (FEPA).  During the Meeting the Ministers for Trade took stock and reviewed the State of Play of the EAC-EC-EPA negotiations and all outstanding issues under the FEPA.  In attendance were Ministers for Trade, Permanent Secretaries, EPA Experts, other officials from Partner States and the Secretariat. The list of delegates is hereto attached as Annex I.

Election of the Bureau

……………………………….., , Minister for Trade and Industry, Republic of Rwanda chaired the Meeting while Mr. Benjamini Mwesiga, Finance Management Officer, Ministry of East African Co-operation, the United Republic of Tanzania was the Rapporteur.
Adoption of the Agenda
The agenda was adopted with amendments and is hereto attached as Annex II.

1.0 Progress Report on the Full EAC-EC-EPA Negotiations

The Ministers for Trade recalled that during the SCTIFI held on the 9th April 2009, the Secretariat gave the progress report on the EAC-EC-EPA negotiations vide Report Ref. No. EAC/SR/27/2009 and was directed by the SCTIFI to:-
(a) convene a number of dedicated sessions on various issues related to EPA negotiations prior to the 7th EAC-EC-EPA Technical Officials negotiations;

(b) liaise with the EC in organising a Joint 3rd EAC-EC-EPA Ministerial Level negotiations for purposes of resolving outstanding issues in order to pave way for the signing of the Framework Economic Partnership Agreement (FEPA) and deal with other issues; and
(c) communicate to the EC decisions of the SCTIFI regarding certain issues about the EPA negotiations.
1.1 Consideration of Trade Related Issues
The Ministers for Trade were informed that on 18th-22nd May 2009, the Secretariat convened a dedicated session on Trade Related issues (that include: Competition Policy; Transparency in Public Procurement; Intellectual Property Rights (IPR); and Trade Environment and Sustainable Development).  In that Meeting the EPA experts noted that Investment and Private Sector Development (IPSD) are among trade related issues but which had never been considered. They further noted that the issues could not be considered in their meeting due to the fact that not all Partner States had brought their experts on the subject.  

The EPA experts however recommended the need for the Secretariat to convene a session to enable issues on the IPSD be considered as soon as possible.  It was suggested that a dedicated session on Trade Related Issues be held back to back with a scheduled EPA regional Meeting on other issues to enable EPA experts consider IPSD issues.  The said session would then be restricted to consideration of IPSD issues.  While development of texts was made on Competition Policy, Transparency in Public Procurement, IPR, and Trade, Environment and Sustainable Development, the EPA experts highlighted the need for a study on IPR to be carried out.  The EPA experts developed the relevant terms of reference for the study and emphasized that the study be undertaken as soon as possible.
Recommendations

The Ministers for Trade:-
(a) took note of the progress made in the dedicated session on Trade Related Issues;

(b) directed the Secretariat to mobilise resources and on the basis of the terms of reference developed by the Meeting undertake a regional study on Intellectual Property Rights aimed at informing the process of the EPA negotiations; and 

(c) directed the Secretariat to convene a Session on Trade Related Issues dedicated to Investment and Private Sector Issues.

1.2 EPA Regional Meeting on Agriculture

The Ministers for Trade were informed that on 29th May 2009 the Secretariat convened an EPA regional Meeting on Agriculture where the EPA experts validated the draft final report (DFR) on the study entitled “Strategic Study on Support of Evidence Based Negotiations Position of the EAC with Respect to the Agricultural Sector between the EAC and the EC”.  The DFR captured all the key areas under the specific objectives of the study.  Major findings and recommendations from the study were accepted and will be incorporated into the EAC EPA text on Agriculture.  The EPA experts were also of the view that the EPA text on Agriculture be cross-referenced to the Sanitary and Phytosanitary Chapter for consistency and reinforcing of the Agricultural EPA text.

Recommendations

The Ministers for Trade took note of the progress made and directed the Secretariat to convene a dedicated session on Agriculture to enable the EPA experts on Agriculture to make improvements on the EAC EPA Agricultural text based on the study findings and recommendations

1.3 Trade in Services

The Ministers for Trade were informed that on 3rd-5th June 2009 the Secretariat convened a dedicated session on Trade in Services.  This session was meant to have received presentations on Partner States Requests and Offers while also continue to develop the EPA text on Trade in Services.  The Requests and Offers however could not be presented as Partner States reported that they had not exhausted their national processes and preparations on the same.  

The Meeting was informed that the East African Business Council (EABC) and the Toronto based International Lawyers and Economists Against Poverty (ILEAP) were invited by the Secretariat to make presentations and share their perspectives on the Trade in Services preparatory processes.  In addition to providing views from the private sector on the preparations, the EABC/ILEAP session considered broader modalities, as well as issues related to the legal text, and the formulation of Requests and Offers.  

Noting that some Partner States had advanced in their preparations than others, part of the aim was to present a number of elements that could be considered by interested Partner States, with a view to promoting a degree of commonality on how Partner States are preparing at the national level.  This was done while taking note of the SCTIFI decisions to help calibrate national efforts and better facilitate the subsequent regional process (as and when appropriate).  

The Meeting was informed that the EPA experts took note both of the discussions on Requests and Offers and that work on these issues are in progress and ongoing.  However, the need for a dedicated workshop to consider both Requests and Offers was highlighted.  The EPA experts undertook to submit sectors of interest to the Secretariat by 12th June 2009, in order to enable the Secretariat have enough time to compile a regional matrix of Requests and Offers based on the submitted Partner States priority sectors. 

Recommendations

The Ministers for Trade:-

a) took note of the presentation by ILEAP and urged Partner States to incorporate into their national preparatory plans, as relevant, those elements presented on the sequencing of the request/offer negotiations;

b) directed the Secretariat to request ILEAP to provide technical assistance in developing the Trade in Services legal text, Requests and Offers and any other pertinent assistance and support on EPA Regional Trade in Services negotiations.
c) took note that initial Requests should be first submitted to the EC for formal written response.  Subsequently, the presentation of initial Offers to the EC would only occur after receipt of the said written response (which would thus help to calibrate the EAC level of ambition);

d) urged Partner States to give attention to the issue on Subsidies, at the national level, with a view to determining whether relevant disciplines should be included in the EAC legal text;

e) urged that with regards to Economic Needs Tests (ENT), Partner States, individually or in tandem, further investigate the development of an ENT reference paper for inclusion in the EAC legal text;

f) directed the Secretariat to develop a reference paper on uncompetitive behaviour in tourism;

g) urged EAC Partner States that with regard to recognition of qualifications they ensure that the EPA agreement provides for a framework for the negotiations of mutual recognition agreement with the EC in order to maximize the export of services to the EC market;

h) took note of the ongoing Study by EABC to formulate a regional Coalition of Service Industries  and a strategy for export development;

i) took note of the progress made in developing the text on Trade in Services;

j)  took note of the information shared by EPA experts regarding the preparation of Requests and Offers;

k) took note that the preparation of Requests and Offers is challenging in terms of the resources (capacity and financial) required to accomplish the process and therefore directed the Secretariat to mobilise resources and facilitate Partner States in the preparation of the EPA Legal text, Requests and Offers;

l) directed the Secretariat to hold an EPA Regional Sectoral Consultative Meeting on Trade in Services.

1.4 Development and Economic Cooperation

The Ministers for Trade were informed that on 10th-11th June 2009 the Secretariat convened a Dedicated Session Economic Cooperation and Development (ECD).  ECD is one of the areas of cooperation and pursuant to the Rendez-vous Clause (Article 37) of the FEPA the EAC Partner States and the European Communities (both Parties) agreed to negotiate a full and comprehensive EPA. Both Parties have committed to cooperate in order to facilitate the implementation of the EPA and to support regional integration and development strategies.  In the foregoing regard the Parties agreed that the cooperation is to be based on the EAC-EC Development Cooperation Strategy and a Development Matrix to be developed jointly and annexed to the EPA.  Taking cognisance of the foregoing the EAC Partner States directed the Secretariat to mobilise and commission a study to prepare the EAC-EC Development Strategy and Related Documents (i.e. Development Matrices [With and Without Indicative Costs] and Benchmarks for Monitoring and Evaluation).  The purpose of this EPA regional Meeting on ECD had been to receive the Draft Final Report of the documents prepared.
Recommendations

The Ministers for Trade:-

(a) took note of the draft report of the prepared EAC-EC Development Strategy, Development Matrices, Benchmarks for Monitoring and Evaluation, Aid for Trade Strategy, Criteria for Ranking Projects and Programmes, Funding Criteria and the Projects Data base;

(b) took note that the consultant shall address all the pending issues in the ToRs and incorporate all the comments made by the Partner States and submit the final report to the Secretariat by 10th July 2009;

(c) directed the Secretariat to convene a dedicated session on Economic and Development Cooperation by the end of July 2009 to consider the final documents prepared and;

(d) urged the Partner States to provide information to enable the consultants finalise the cost matrix in order to complete the EAC-EC Economic and Development Cooperation Chapter;

2.0
Table of Corrections on Framework Economic Partnership Agreement 

The Ministers for Trade were informed that during the 5th EAC-EC-EPA Technical Officials Negotiations on 12th November 2008, both Parties (EPA experts and the EC) had agreed on the revised table of corrections together with the corrected EAC Market Access Offer as per section 2.4.1 of the Joint Conclusion of the 4th EAC-EC technical Officials meeting and detailed EC Market Access Offer is to be the basis for the re-initialling the FEPA before the corrections are inserted in the FEPA legal text for signature (table hereto attached as Annex III ).
The EC has however proposed changes that have since been considered by the EPA experts and are hereto attached as Annex IV.  The Ministers for Trade took note that the EPA experts were of the view that the EC be given an opportunity to explain its submissions when both Parties meet on 7th July 2009 in Brussels, Belgium.  The meeting further noted that some of the corrections touched on the substantive elements of the FEPA a situation that gives rise to further negotiations by both Parties.

Recommendation

The Ministers for Trade took note that the EC will be requested to explain their version of the table of correction of errors.  There after the EPA experts will be able to recommend on the way forward on this matter.
3.0
Article 45(3) of the Framework Economic Partnership Agreement

The Ministers for Trade recalled that when meeting on 9th April 2009, the SCTIFI considered this matter and had directed the Secretariat to inform the EC that EAC Secretariat would play the role and functions of the co-depository of the Framework Economic Partnership Agreement.  The EC has since reverted vide their letter TRADE/D.3/AR/lg D (2009)6194 dated 24th June 2009 (copy hereto attached as Annex V) confirming that the European Union Council Secretariat-General (EUCSG) and the EAC Secretariat both be co-depositories to the FEPA.  The Ministers for Trade took note that the EPA experts had considered this subject and had directed the Secretariat to outline for consideration by this Meeting the responsibilities and commitments entailed in being a co-depository of the FEPA.

Recommendation

The Ministers for Trade:-

(a) took note of and concur with the contents of the EC letter TRADE/D.3/AR/lg D (2009)6194 dated 24th June 2009 on Article 45(3) of the FEPA;
(b) proposed amendment of Article 45 (3) by substituting the East African Community Secretariat with the Secretary General of the East African Community; 
(c) directed the EAC Secretariat to prepare a list of potential functions  that it could best handle in its role as a co-depository. 

4.0
Translation of the Description of Products in the Market Access Offer

The Ministers for Trade recalled that when the SCTIFI met on 9th April 2009, it was informed and took note that the EPA experts had considered the issue of translation of the description of products in the market access offer and resolved that the FEPA could only be signed as an agreement with both Harmonised Systems Codes and Product Descriptions (HSCPD) as had been submitted in English language by the EAC to the EC in the form of EAC Market Access Offer.  After consideration the SCTIFI had directed the Secretariat to inform the EC that the Market Access Offer had to be left with the HSCPD.  The EC has since reverted vide their letter TRADE/D.3/AR/lg D (2009) 6194 dated 24th June 2009 in which they are proposed that both Parties (EC and Partner States) co-sign a paper along the following lines:-

“The European Commission and the EAC Partner States mutually understand that the tariff codes and product descriptions in annexes IIa, IIb, IIc and IId to the Agreement establishing a framework for an Economic Partnership Agreement between the European Community and its Member States; on one part, and the East African Community States, on the other part in English version correspond to the HS Code of the attached list herein”.

The Ministers for Trade took note that the Meeting of the EPA experts considered the EC’s formulation and amended it as shown in italics and also proposed that the sentence below be included as the second paragraph to the EC’s formulation:-
“Further the Parties agree that in circumstances of divergences between the English version and any other version, the English version shall prevail”.

Recommendation

The Ministers for Trade took note of and concur with the EC’s Proposal on the translation of the description of products as amended by the  Experts.

5.0
Article 3(2) of the Framework Economic Partnership Agreement

The Ministers for Trade recalled that the provisions of Article 3(2) of the FEPA and noted that the full EPA negotiations are supposed to be completed by not later than 31st July 2009.  The Ministers for Trade took stock of the progress made in the EAC-EC-EPA negotiations and realised that it would not be feasible to finalise the negotiations in all the EPA Cluster areas by 31st July 2009.  On the basis of consideration of a matrix prepared by the Secretariat (hereto attached as Annex VI) on the Status of the EAC-EC-EPA negotiations the Ministers for Trade recommend as hereunder.
Recommendation

The Ministers for Trade took note and adopted the work that has so far been completed in the comprehensive EPA negotiations; and 
6.0
Outstanding Issues

The Ministers for Trade were informed that during the EAC-EC-EPA technical officials negotiations the following Articles of the FEPA had been identified by the Partner States as requiring review: Article 13 (Standstill Clause), Article 15 (Duties and Taxes on Export), Article 16(6) (Most Favoured Nations Treatment), 19(7) (Anti-dumping and Countervailing Measures), Article 20(4) Multilateral Safeguards, Article 21(5)(b), 21(6)(b), 21(10) Bilateral Safeguards, Article 34 (Objectives), Article 40 (General Exceptions Clause), Article 45(3) (Entry into Force and Denunciation) 
Recommendation

The Ministers for Trade:

(a) took note of the Matrix on the status of the contentious issues in the FEPA; 

(b) took note and endorsed the proposed recommendations on areas on convergence as agreed by the EAC-EC EPA experts;

(c) adopted the proposed recommendations therein on the outstanding issues.

7.0
Way Forward

The Ministers for Trade took stock of the State of Play in the EAC-EC-EPA negotiations and upon reflection on the proposed 3rd EAC-EC-EPA Ministerial level negotiations scheduled for Brussels, Belgium on 8th July 2009 the Ministers for Trade observed that:-

(a) the whereas both Parties under Article 36 of the FEPA reaffirmed their recognition of development needs of the EAC region and their commitment to ensure that EPA is a tool for development the EC has consistently been non-committal and non-responsive economic and development issues EPA.  Under the circumstances little progress had been made economic and development issues;
(b) due to the existence of supply side constraints in the EAC Partner States and the need to address EPA adjustment costs a credible mechanism to address this issues must be in-built and negotiated in the FEPA prior to finalisation of negotiations on the same;
(c) whereas the EC Party under Article 36 of the FEPA confirms that it will contribute towards the resources required for development under the EDF 10, Regional Indicative Programme, Aid for Trade and the EU Budget, these are yet to translate into firm commitments even though the EC is pushing for the finalisation and signing of the FEPA;
(d) given the sensitivity and impact the EPA is likely to have on the EAC Partner States economies it will be difficult to effect the ratification of the FEPA through the National legislatures without an in-built economic and development safety nets to support the required economic adjustments;
(e) the EAC Market Access Offer to the EC constitutes substantially all trade that has not been reciprocated with commensurate economic and development packages;
(f) given the deadlock already in the economic and development issues at the technical level there is need for political level engagement between both Parties to provide the necessary impetus and clear logjams to progress;

(g) the political engagement at the Ministerial level should focus on: Article 36 on Development Issues under the FEPA and full EAC-EC-EPA negotiations; Article 16 on Most Favourable Treatment Resulting From Economic Integration Agreements; and Article 3(2) on the Specific Objectives of the Agreement;
(h) having regard to the above issues the Secretary General of the EAC reverts to the EC to state that Ministers of Trade would be willing to meet with EC Commissioners of Trade and Development respectively to discuss the foregoing issues as well as give political direction to the EAC-EC-EPA negotiations on or about 8th July 2009.  In the event that the EC Commissioners are unavailable then they should suggest appropriate dates and allocate sufficient time since the issues to be negotiated are weighty and substantive;
The Ministers for Trade were of the view that on the basis of the above reflections and given the little time allocated for consideration of all the issues impinging on FEPA and possibly the full EAC-EC-EPA negotiations by the EC, more time is needed for negotiations.  They consequently sought a more flexible appointment that would enable both Parties determine the amount of time needed and issues to be negotiated.
Recommendation

The Ministers for Trade:

(a) directed the Secretariat to write a letter to the EC covering their observations and specifically pointing out the Partner States interests to negotiate on the issues of economic and development cooperation in the FEPA, the Most Favoured Nation Clause in FEPA, Article 3(2) of FEPA and other outstanding issues;

(b) noted that some of the outstanding issues require political level engagement with the EC in order to pave way for the technical and senior level negotiations;

(c) directed the Secretariat to facilitate two (2) EPA experts per Partner State to accompany the Ministers for Trade during their 3rd EAC-EC-EPA negotiations once a suitable time frame has been agreed upon;

	SUMMARY AND STATUS OF THE CONTENTIOUS ISSUES UNDER THE FEPA AS AT 30TH JUNE 2009 
ANNEX VII



	
	FEPA ARTICLE
	Status of the EPA Negotiations on the Article 
	EAC’s Position on the Matter

	1
	Article 13 – Standstill clause
	The parties agree to amend article 13 by replacing the phrase “in their mutual trade” with the phrase “for all products subject to liberalization”
	Both Parties have agreed on how to amend Article 13.  The amendment should now be inserted in the FEPA text by legal and trade experts.

	
	
	The parties agree to include the following paragraph in the comprehensive EPA: 

“in order to preserve the prospect for wider African regional integration processes, the Parties may decide in the EAC-EC EPA Council to modify the level of customs duties stipulated in Annexes II(a), II(b) and II(c) which may be applied to a product originating in the EC Party upon its importation into the EAC  Partner States. The Parties shall ensure that any such modification does not result in an incompatibility of this Agreement with the requirements of Article XXIV of the GATT 1994”. (source: EAC-EC Joint conclusion of 15th to 17th September 2008, page 3)
	Both Parties have agreed on how to amend Article 13.  The amendment should now be inserted in the in the Comprehensive EPA. 

	2
	Article 15 – Duties and taxes on export
	EAC proposed to introduce a new paragraph after paragraph 2 to read as follows

“In cases of emergency regarding the circumstances spelt out in paragraph 2 and where the EPA Council is not scheduled to meet within one month, and not withstanding paragraph 1, the EAC Party can impose a duty or tax in connection with the exportation of goods and promptly notify any such taxes to the EPA Council”. (source: EAC-EC Joint conclusion of 11th to 12th November 2008, page 1)
	Awaiting EC’s response

	3
	Article 16(6) – Most Favoured Nations Treatment
	The Article be deleted from FEPA as it contradicts the WTO Provisions.


	
Awaiting for EC’s response

	
	
	
	

	
	
	
	

	
	FEPA ARTICLE
	Status of the EPA Negotiations on the Article 
	EAC’s Position on the Matter

	4
	Article 19(7)  - Anti-dumping and countervailing measures
	The parties agree to reformulate Article 19(7) to read as follows: 

“The WTO rules on Dispute Settlement shall apply to any disputes related to anti-dumping or countervailing measures” (source: EAC-EC Joint conclusion of 11th to 12th November 2008, page 2).
	Both Parties have agreed on how to amend Article 19(7).  The amendment should now be inserted in the Comprehensive EPA text by legal and trade experts.

	5
	Article 20(4) – Multilateral safeguards
	The Parties agreed to reformulate article 20(4) to read as follows:

“The provisions of paragraph 1 shall be subject to the WTO rules on dispute settlement”.
	Both Parties have agreed on how to amend Article 20(4).  The amendment should now be inserted in the Comprehensive  EPA text by legal and trade experts.

	6
	Article 21(5)(b) – Bilateral safeguards
	The Parties agreed to add the following text before the last sentence of the paragraph:

“this period may be extended by the EPA Council for a period of a maximum of 5 years”. (source: EAC-EC Joint conclusion of 15th to 17th September 2008, page 4)
	Both Parties have agreed on how to amend Article 21(5)(b).  The amendment should now be inserted in the Comprehensive EPA text by legal and trade experts.

	7
	Article 21(6)(b) - Bilateral safeguards
	Both parties agreed to retain the Article as in initialled FEPA. (source: EAC-EC Joint conclusion of 15th to 17th September 2008, page 4)
	Both Parties agreed to retain this Article as in the initialled FEPA.



	8
	Article 21(10) - Bilateral safeguards
	Both parties agreed to retain the Article as in initialled FEPA. (source: EAC-EC Joint conclusion of 15th to 17th September 2008, page 4)
	

	
	FEPA ARTICLE
	Status of the EPA Negotiations on the Article 
	EAC’s Position on the Matter

	9
	Article 34 –  Inland Fisheries and Aquaculture Development (objectives)
	The Parties agreed to insert the word “international”, between the words “meet” and “SPS”, and to substitute the word “standard” with “measures”, and to delete the phrases in the market of the EC Party”. (source: EAC-EC Joint conclusion of 15th to 17th September 2008, page 4)
	Both Parties have agreed on how to amend Article 34.  The amendment should now be inserted in the FEPA text by legal and trade experts.

	10
	Article 40 -  General Exception Clause
	Both parties agreed to retain the Article as in initialled FEPA. (source: EAC-EC Joint conclusion of 11th to 12th November 2008, page 3)
	Both Parties agreed to retain this Article as in the initialled FEPA.



	11
	Article 45(3) – Entry into force and denunciation
	EAC and EC have agreed retain the article as it is. 
	EAC proposes a  minor amendment to substitute EAC Secretariat with the Secretary General of EAC  

	12
	Translation of Description of products in the Market Access Offer
	EAC and EC have exchanged views on the EC request on HS description on market access schedule to be annexed to the signed FEPA. No concurrence yet
	Further the Parties agree that in circumstances of divergences between the English version and any other version, the English version shall prevail.



	13
	Revised table of corrections
	EC and EAC have exchanged views on the revised table of corrections. Technical officials are yet to have a concurrence on the changes introduced by the EC
	EC to be requested to present its versions of the Table of Corrections

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	FEPA ARTICLE
	Status of the EPA Negotiations on the Article 
	EAC’s Position on the Matter

	14


	Economic & Development Cooperation
	Partner States are confronted with Supply Side Constraints and the need for adjustment costs that would be occasioned by the FEPA.  These arise because of the reciprocity requirements under the EPA negotiations and the loss of preferences previously enjoyed under the LOME and Cotonou Agreements.  To address these concerns the Partner States need to have an elaborate mechanism for economic and development cooperation between themselves and the EC under both the FEPA and in the full EAC-EC-EPA 


	EAC Partner States need to have an elaborate mechanism for economic and development cooperation.


8.0 Any Other Business

(a) The Ministers for Trade urged the Partner States to respond to the EC letter on the 2000 metric tonnes Tuna loins derogations before the 3rd EAC-EC Ministerial Meeting of 8th July 2009 in Brussels.

Signed this 3rd July 2009 by the respective Heads of Delegation as below:

Hon. Monique Nsanzabaganwa 

Minister of Trade and Industry

The Republic of Rwanda

           
………………………………….

Hon. Mary M. Nagu
Minister for Industry, Trade

and Marketing
The United Republic of Tanzania  

………………………………..

Hon. Hafsa Mossi

Minister for East African Community Affairs

The Republic of Burundi


          …………………………………..

Mr. David S. O. Nalo, CBS

Permanent Secretary
Ministry of East African Affairs

The Republic of Kenya



…………………………………..

Hon. Aston Kajara

Minister of State for Finance in charge 
of Investment Ministry of Finance, 
Planning and Economic Development 
The Republic of Uganda


         …………………………………….
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